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BEFORE THE NATIONAL GREEN TRIBUNAL 
PRINCIPAL BENCH, NEW DELHI 

ORIGINAL APPLICATION NO. 833 OF 2024 
 

IN THE MATTER OF : 
 

VIPIN KUMAR     ……APPLICANT 
VERSUS 

UTTARAKHAND POLLUTION CONTROL  
BOARD AND OTHERS       …..RESPONDENTS 
 

SHORT REPLY/ PRELIMINARY OBJECTIONS 
ON BEHALF OF RESPONDENT NO. 5 AND 6 

TO ORIGINAL APPLICATION 
 

1. That the Applicant herein has filed the instant Original 

Application against the answering Respondent challenging the 

Consolidated Consent to Operate and Authorisation (CCA) 

dated 07.06.2024 granted by the Uttarakhand Pollution Control 

Board.  

2. That before submitting reply to the allegations made by the 

Applicant in the Original Application the answering 

Respondents raises the preliminary objections to the 

maintainability of the present application as under : 

3. That the Applicant has a statutory right to challenge the consent 

order of the Respondents before the Appellate Authority in 

Appeal u/s 31 of the Air Act. However, the Applicant has filed 

the present Original Application invoking the original 

jurisdiction of the Hon’ble Tribunal seeking quashing of the 

consent to operate granted in favour of the Respondents. Hence, 

present OA invoking the original jurisdiction is not 

maintainable as the there is a statutory remedy of Appeal before 

the Appellate Authority u/s 31 of the Air Act. 
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4. That in case of Athippa Chemicals Pvt. Ltd. v. Puducherry 

Pollution Control Board, O.A. No. 30 of 2011, decided on 

14.12.2011 this Tribunal has held that where there is right of 

Appeal under the statutorty provision of Act or Rules, Original 

Application is not maintainable before the Tribunal. This 

Tribunal in the said case dismissed an Original Application 

against the order of the Puducherry PCB challenged directly 

before the Tribunal in OA instead of filing of Appeal u/s 31 of 

Air Act before the Appellate Authority. The aforementioned 

judgement clearly covers the present issue.  

5. That there are catena of judgement of this Hon’ble Tribunal 

wherein the Original Applications are dismissed on ground of 

maintainability whereby the Applicants chose to challenge the 

Environment Clearance by invoking Original Jurisdiction of 

this Tribunal and not by way of Appeal.  

• Yashovardhan Shandilya Sharma v. Union of India 

O.A. No. 54 of 2019 (CZ), decided on 30.05.2022. 

• Abhishek Chaurasia v. M/s Grasim Industries Ltd. 

(Staple Fiber Division) and Others O.A. No. 120 of 

2024(CZ) decided on 29.05.2024.  

6. That this Tribunal under its original jurisdiction has powers to 

grant relief, compensation and restitution as provided in section 

15 of the NGT Act. Under the said section the Tribunal has can 

pass orders in respect of the following only :  

“15. Relief, compensation and restitution. 

(1) The Tribunal may, by an order, provide,- 

(a) relief and compensation to the victims of pollution 
and other environmental damage arising under the 
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enactments specified in the Schedule I (including 
accident occurring while handling any hazardous 
substance); 

(b) for restitution of property damaged; 

(c) for restitution of the environment for such area or 
areas, as the Tribunal may think fit.” 

  In light of the provison u/s 15 of the NGT Act, no orders 

qashing or cancelling the consent to operate can be passed by 

this Tribunal, being in Original Jurisdiction. The said power can 

be exercised, however, only in case of Appeal. Hence, the 

Original Application is not maintainable for the reliefs claimed. 

7. That it is further submitted that the Original Application 

seeking an order for shutting down of the brick klins being in 

violation of the sitting criteria is also not maintainable being 

barred by limitation. Section 14(3) of the NGT Act clearly 

provides that No application for adjudication of dispute under 

this section shall be entertained by the Tribunal unless it is 

made within a period of six months from the date on which the 

cause of action for such dispute first arose. The language of the 

provision clearly suggests that there is concept of continuing 

cause of action as the legislature in its wisdom has provided a 

outer limit of six months from the cause of action arising first. 

Hence, in present case the brick klin of the answering 

Respondent having being estalished in 2020, the cause of action 

first arose on 22.02.2022 as soon as the sitting criteria was 

notified and the six months expired on 22.08.2022. Hence, the 

original Application is beyond limitation and not maintainable 

for this reason also.  

8. That in Windsor Realty Pvt. Ltd.v. Secretary MOEF, W.P. 

No. 594 of 2015, decided on 09.06.2016 the High Court of 
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Judicature at Bombay has held that the concept of continuous 

cause of action is alien to this Tribunal. The High Court has 

held that : 

   “35. A bare perusal of the said section clearly 
discloses that period of limitation is six months from the date 
on which the cause of action first arose. Prima faice, 
therefore it cannot be interpreted by any stretch of 
imagination that it would arose from the date of knowledge 
of the original applicant of the alleged violation taking place 
or from the date on which the Environmental Authorities 
were informed about violation and inaction on their part. 
There appears to be a lot of confusion in the mind of NGT 
Bench, Pune on various aspects of continuous cause of 
action. Perusal of the said Section indicates that the concept 
of continuous cause of action cannot apply to the complaints 
which are filed before the NGT because had it been so, the 
legislature would not have stated that the limitation would be 
six months from the date on which the cause of action for 
such dispute first arose. If the interpretation which is sought 
to be given to the provision by the NGT Bench, Pune in the 
impugned order is accepted, the complaint could be filed by 
the aggrieved person at any point of time, claiming that he 
came to know about the violation after 10 or 20 years. At the 
same time, if there is any violation of the provisions of 
the Environment (Protection) Act, 1986, the same have to be 
addressed and looked into. The only question is by which 
Authority.” 

 

9. That invoking of the original jurisdiction is not legally justified 

for another reason also that the order in Appeal u/s 31 of Air 

Act is appealable before this Hon’ble Tribunal u/s 31B of the 

Air Act read with section 16(f) of the NGT Act 2010. In the 

event this Hon’ble Tribunal entertains the present O.A., the 

Respondent will loose his valueable right of appeal before this 

Tribunal against the order of Appellate Authority. Hence, for 

the aforesaid reason also the Original Application filed by the 

Applicant is not maintainable. 

10. That availaibilty of alternative remedy of Appeal in Appellate 

Jurisdiction is a bar to the invocation of the Original 
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Jurisdiction. The Hon’ble Supreme Court has decline to 

entertain even a petition for special leave u/a 136 of the 

Constitution of India, where there is an alternative remedy of 

Intra-Court Appeal.Farukkhabad Gramin bank v. Ashok 

Saxena (2007) 15 SCC 206. 

11. That Supreme Court has also held against the jumping of a 

stage of Appeal and approaching directly to higher forum in 

appeal. The Supreme Court has declined to entertain petitions 

for special leave against the orders of the Courts below directly 

before it without exhausting the remedy of Appeal before the 

High Court. However, in present case the Applicant has not 

only exhaused his remedy before the forum below but has 

altogether invoked original jursidiction of thie Tribunal which 

is per se illegal and hence the Original Application is not 

maintainable. Shin-Etsu Chemical Co. ltd. Vindhya Telelinks 

Ltd. 2009 (14) SCC 16. 

12. That the present Original Application is also not maintainable 

for the reason that the Consent to Operate and Authorisation 

(CCA) dated 07.06.2024 was granted by the Uttarakhand 

Pollution Control Board following the direction of the Hon’ble 

Supreme Court dated 29.04.2024. There is no violation of the 

order of this Tribunal dated 12.10.2023 as the Hon’ble Supreme 

Court by order dated 29.04.2024 has disposed of the Civil 

Appeal against the order dated 12.10.2023 directing the 

UKPCB to decide answering Respondents application on its 

own merit independently without being influenced by this 

Tribunal’s order. It was held by Supreme Court that : 

 “…we deem it appropriate to direct the said authority to 
reconsider the application of the brick kiln owner (Jai Mata 
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Brick Field) on merit and independently, without being 
influenced by any of the observation in the impugned order 
dated 12.10.2023 in the OA No. 341 of 2023….” 

13. That it is, therefore, prayed that the present Original Application 

be dismissed for the reason aforementioned, i.e., being not 

maintainable having alternative remedy of Appeal before the 

Appellate Authority. 

 
14. That the answering Respondent submits that the present short 

reply is being filed limited to the aspect of the Preliminary 

Objection to the Original Application only. The answering 

Respondent reserves its right to file a detailed reply to the 

allegations of the Original Application as may be required in 

future.  

 

 

JAI MATA BRICK FIELD 
Respondent no. 5 

 
And  

 
GAGAN BRICK FIELD 

Respondent No. 6 
 

Through 

(GAURAV AGARWAL) 
Advocate for Respondent No.5 and 6 
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